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SUPERANNUATION LEGISLATION
AMENDMENT BILL 1996

EXPLANATORY NOTES

GENERAL OUTLINE

Objectives of the L egidation

Toamend superannuationlegislationtoensurethat superannuationbenefits
of certain Government employees are not affected by arestructuring of their
industrial award.

Reasons for the Bill

The Q Super and State Super Schemes are multiple of salary
superannuation schemes, with benefitsincreasing in salary on promotionand
general productivity rises. Under industrial agreementsnegotiatedfor certain
Department of Transport employees between 1993 and 1995, an aggregated
salary becamepayable. Thenew aggregated salary rolledtogether theoriginal
base salary, aproductivity increase and certain allowances. The Q Super and
State Service Superannuation schemes do not ordinarily include these
allowances in salary for the purpose of determining the level of
superannuation entitlement. However, the aggregation of wages has meant
that salary for superannuation purposes for 61 employees has automatically
included previousallowances, with superannuable salary increased, by up to
85%. In contrast, take home pay, apart from the productivity increase, was
barely altered.

Investigationsindicatethat the salary restructure caused animmediate and
substantial accidental increase in the value of superannuation entitlements
over and above the productivity increase. Individual benefit increases vary
accordingtosalary and fund membership. Thesebenefitincreaseswerenever
intended and are not able to be funded within the Department of Transport,
nor is it considered equitable for a small group of members to receive an
accidental windfall gain. Consequently, it is proposed to amend the
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superannuation legislation to ensure that this industrial agreement has no
effect onpast superannuati onentitlements(other thantheplannedproductivity
increase).

Thisisthe second casein recent timeswhere arestructure of conditions of
employment has had a significant, retrospective and unintended impact on
superannuable benefits (a similar amendment to maintain superannuation
benefits was made in 1995) and further investigations are continuing into
unusual salary variations. Whilstthelargeincreasesin benefitsareof concern
to the Government, there have also been instanceswhere salary restructuring
hasreduced members' benefits, whichisclearly not acceptable. Inview of the
continuedrestructuringof conditionsof employmentintheQueensland public
sector, it is aso proposed to insert a restricted power for the Governor in
Council to make adjustments if such instances occur in the future.

Achievement of Objectives

Theamendmentsto the superannuationlegislationwill beto ensurethat the
salary restructuring negotiated for Marine Operations and any further
Instances of restructuring of employment conditions have no effect on past
superannuation entitlements. Past dollar benefits will be increased by any
productivity increase, but any increaseresultingfromarestructuringwill only
apply to future benefits for which the employer and members will be
contributing. TheBill providesfor the Actuary (who isthe State Actuary) to
determine these past benefits. The Bill also allows for the recovery of any
overpaid superannuation entitlementsif this should occur inthe sameway as
other overpaymentsarerecovered under the Acts. (SomeMarine Operations
people have resigned but their employer benefit is held within the Fund and
this component can be adjusted.)

Estimated Cost for Government Implementation

The amendments will have no cost impact on the schemes. Were the
amendments not to proceed, the Q Super and State Super schemes may be
liable immediately for unfunded benefit increases, in relation to the
Department of Transport employees. Further, if a future power is not
provided, the schemes will be left exposed to liability for further accidental
unfunded superannuation benefit increases (one past potential unfunded
liability was in the order of $11 million).
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Fundamental L egidative Principles

The Bill complies with fundamental |egidlative principles except for the
provision of aregulatory power withretrospectiveapplication. Theuseof the
retrospective power is restricted to the situation where the Governor in
Council is satisfied both that the superannuation effects of an award change
were unintended and that the change should not proceed.

This can occur only in the circumstances where a person’s past
superannuation benefit hasbeen inadvertently altered asaconsequence of an
old award being varied or substituted by afresh award and thefresh or varied
award alters salary in such a way that inadvertently alters a person’s past
benefit. Thesection permitsthe Governor in Council to apply thisdeclaration
to past award variations. Thebenefitswill bealtered under section 49A from
the date the fresh award applies, such that at that date, the benefits are to be
equivalent to those at the date the old award ceased to apply.

Thereisobviously aneed to have apower which can be quickly used rather
than overpaying benefits and attempting to recover the overpayment after
legislation is passed. As the power is regulatory in nature, it is subject to
disallowanceby theL egidlative Assembly, and asindicated above, the power
might equally be applied to protect benefits for employees.

Consultation
Minister for Transport and Main Roads
Department of Transport
Parliamentary Counsel
Commonwealth Insurance and Superannuation Commission
Government Superannuation Office
Scheme Trustees
Australian Maritime Officers Union
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NOTESON PROVISIONS

PART 1—PRELIMINARY

Clause 1. Specifies the short title for the Act.

PART 2—AMENDMENT OF STATE SERVICE
SUPERANNUATION ACT 1972

Clause2. Providesfor theamendment of the State Service Superannuation
Act 1972.

Clause 3. Replaces section 49 in the Sate Service Superannuation Act
1972. The provisions of the existing section 49 have been incorporated into
the new sections 49 and 49A.

Theproposed section49insertsdefinitionsfor thedivision. Thedefinitions
Identify thepersonscovered by thedivision (who, inadditiontothosepersons
covered by the existing section 49, are persons empl oyed by the Department
of Transport as Regional Harbour Masters, Assistant Harbour Masters
(Metropolitan), Senior Marine Pilots, Marine Pilots, Senior Coxswains,
Coxswains A and B and Vessel Traffic Service Operators). The definitions
alsoallow further officersto bedeclared asrel evant officersby regulationand
extend the meaning of officers to include persons who have ceased to be
schememembers. Thedefinitionsrelatingto old awardsand freshawardsand
their operativedatesaretheawardsapplicableto any further officersdeclared
asrelevant officers.

The clause also inserts a new section 49A that requires the Actuary to
determine, as soon as practicable, benefits under the scheme for the new
classes of officers covered by the replacement section 49. The Actuary isto
determine benefits for membership until the date of the change of the award
that are equivalent to the benefits that these persons had accrued and were
entitled to beforethe award change. For membership of the scheme after the
dateof theaward change, the standard schemeconditionswill apply. Wherea
member’ s benefit has been overpaid, the new section allowsfor recovery of
the amount overpaid.
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New section 49B makes specia provision for regulation making powers
under the division. The power is narrow and allows for the making of a
regulation by the Governor in Council to declare persons as covered by the
division. This can occur only in the circumstances where a person’s past
superannuation benefit hasbeen inadvertently altered asaconsequence of an
old award being varied or substituted by afresh award and thefresh or varied
award alters salary in such a way that inadvertently alters a person’s past
benefit. Thesection permitsthe Governor in Council to apply thisdeclaration
to past award variations. Thebenefitswill bealtered under section 49A from
the date the fresh award applies, such that at that date, the benefits are to be
equivalent to those at the date the old award ceased to apply.

PART 3—AMENDMENT OF SUPERANNUATION
(STATE PUBLIC SECTOR) ACT 1990

Clause4. Providesfor theamendment of the Superannuation (State Public
Sector) Act 1990.

Clause 5. Inserts new division headings.

Clause 6. Replaces section 15 in the Superannuation (State Public Sector)
Act 1990withanew division. The provisionsof the existing section 15 have
been incorporated into the division.

Theproposed section 15insertsdefinitionsfor thedivisionandissimilar to
the proposed section 49 of the State Service Superannuation Act 1972. The
definitionsidentify the persons covered by the division (who are the persons
mentioned above, but further include the crew of the boat “Trigla’). The
definitionsalso alow further employeesto be declared asrelevant empl oyees
by regulation and extend the meaning of employees to include persons who
have ceased to be scheme members. The definitions relating to old awards
and fresh awards and their operative dates are the awards applicable to any
further employees declared as relevant employees.

The clause also inserts a new section 15A that requires the Actuary to
determine, as soon as practicable, benefits under the scheme for the new
classes of employees covered by the replacement section 15. The Actuary is
to determinebenefitsfor membership until thedate of the change of theaward
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that are equivalent to the benefits that these persons had accrued and were
entitled to beforethe award change. For membership of the scheme after the
dateof theaward change, the standard schemeconditionswill apply. Wherea
member’ s benefit has been overpaid, the new section allowsfor recovery of
the amount overpaid.

New section 15B makes special provision for regulation making powers
under the division. The power is narrow and allows for the making of a
regulation by the Governor in Council to declare persons as covered by the
divison. This can occur only in the circumstances where a person’s past
superannuation benefit has been inadvertently atered by an old award being
varied or substituted by a fresh award and the fresh or varied award alters
salary in such away that inadvertently alters a person’s past benefit. The
section permits the Governor in Council to apply this declaration to past
awardvariations. Thebenefitswill bealtered under section 15A fromthedate
thefresh award applies, suchthat at that date, the benefitsareto be equival ent
to those at the date the old award ceased to apply.

Clause 7. Provides for minor consequential amendments to section 18.
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